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PRE 


Vhere 2 juror has aac improper soatacts with a 


@efense witness for whica reason he is excused fron further 


servic?, is 2 mistriei requirec to prevent prejucice to 


defendcent and in the interest of justice because the nature 


of the jeror’s aiscoacuct hac been communicated to and 


-as 


sé Sy the ramzining jurors. 


The pending case has not sreviousiy =sen sefore 
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UUITSD STATSS CCUT CPF APSSALS 


FoR TSS DISTRICT CF CCLUMSIA CIRCUIT 


Te. 21,775 


3. JORDAN, JP., 
Appellant 
ve. 
UNIT=P STATSS CF ANGFICA, 


Appellee 


Appeal from the United States District Court 
for the District of Columvia 


PrIGF FCR APPSLLAUT 


JURISDICTICNAL STATSHTUNT 


This is an appeal from an order filed March 7, 196¢ 


adjudging appellaat guilty of two counts of robbery (22 2.C. 


Code £2301) and three counts cf assault with a dangerous 
weapon (22 9.C. Code 502). Appellant was seatenced to three 
to ten years on each of the five couats, said seateaces to run 
concurrently. ¢n march 1, 135C, he aoted an appeal from said 
coavictions and on the same date was authorized to proceed on 
appeal without! prepaymeat of costs. Appellant is presently 


at Lorton Peformatory pursuant to the foregoing sentence. 


jJurisciction of this Court is involred uader 2c 


STAT@MENT CF TES CASS 

Appellant was tried below by a jury on an eight 
count indictmeat. Counts 1, 3 and 5 charged him with robbery. 
Counts 2, 4, 3 and © charged him with assault with a danger- 
ous weapon. Count 7 charged an assault with intent te commit 
robbery . 

At the close of the Government's case, defendant's 
motion for judgment of acquittal was graated as to Counts $, 
7 aad ¢. 

All the counts involved an alleged robbery and 
assault of a taxicab driver and three passengers. There was 
nc evidence that the crime had not been committed. | Defend- 
ant's entire case was based on alibi. He produced witnesses 
whose testimony, if believed, made it impossible for him to 
have committed the crime alleged. 

After all the evidence had been received, and the 
court had discussed proposed instructions to the jury with 
counsel, during a noon recess, the following traaspired: 

Juror wo. 7 was observed by two other jurors talk- 
ing with two or more of the defense witnesses. The jurors 
reported this fact to the U.S. Marshal and also discussed 


u/ 


it with other members of the jury panel (mR. £f). 


l/ Rk. - All transcript references are to the pagination of 
Proceedings for January 22-23, 1962. 


The two jurors were iaterrogated by the Court 
{F. 23-32) aad Juror fo. 7 was iaterrogated separately. 

(8. 92-35) These interrogations took place in chambers with- 
out the presence of the other members of the jury panel. 

Juror Io. 7 stated to the Court that he had been 
in coaversation with some of the defense witnesses during the 
moon recess. ° Ee stated that he had not known the witness 
but she had recognized him; she said when he had lived in 
Alexandria, they had gone to the same church, and she recalled 
berself to bir. (PF. 32) 

Te said: "The only thing she brought to my atten- 
tion her nother an¢ I went to the same church in flexandria 
and I didn't recall who she was until she made herself known 
to me. That is all -- plus she said she was hungry and she 
asked me to loan her a dollar to get food, to get something 
to eat.” %. 92) The conversation lasted two to three 
minutes. The juror stated it would have no effect on his 
ability to try the case and renzer a fair, impartial verdict 
and that he had not discussed anything whatsoever with the 
witness about the case. (R. 33) 

The Court discharged Juror iio. 7 (R. 94) An alter- 
nate replaced him. P. 101) 

The two jurors who had seen Juror io. 7 talking to 
the defense witness stated that they had discussed this with 
other members of the panel (f. 99). 


The Court's explanation to the jury for Alternate 


Neo. 1 taking the seat of Juror iio. 7 was as follows: 


"During the noon recess a certain 
conversation was ooserve¢ between one of | 
the jurors and a witness who testified. 
The Court, of course, must maintain com- | 
plete impartiality and objectivity in the| 
trial of any case. The Court feels also 
that it should maintain the appearance of | 
complete objectivity ane impartiality. 
The Court explored with the juror who has) 
been excused the conversation. It was 
completely innocent and had nothing to do 
with the case. It related solely to the 
fact the witness and the juror had gone to 
the same church in Alexandria some years 


ago. 

I wanted to give you this explanation 
because it should have nothing to do with 
your verdict in this case. Neither the | 
defense nor the Government has made any | 
effort to influence any member of the Jury, 
put in order to keep impartiality and the 
appearance of impartiality, the Court has 
simply asked Mr. Cotton to take the position 
of the juror who has been excused." 


The Court denied defendant's motion for a mistrial. 
(R. 102) : 

The jury deliberated an hour and 20 minutes that 
afternoon and was excused until the following morning. 
(R. 12€-129) They resumed deliberations at 9:30 A.M. and at 
12:30 that day returned a verdict of guilty as charged on 
Counts 1 through 5 of the indictment. (R. 130) 

Appellant was sentenced to three to ten years on the 
five remaining counts, the sentences to run concurrently. 

STATEMENT OF POINTS : 

1. The trial court erred in denying the motion for 
mistrial. : 

(Read Transcript January 22, 1968, pages §§-102 .) 


i 


SUMMARY CF SSGUNSUT 


The removal cf the juror, necessitated by his mis- 


conduct invelviag cetease witnesses, Was of such gravity 


that a mistrial should have been graated. The cauticaary 
iastructions coule aot remove the orejudice accruiag tc the 
Defendaat. Coly 2a aew trial before a different panel weuid 
grant him the fair aad impartial trial to which he is ea~ 


titled. 


ARGUM SHIT 


I. DEFE:DANT IS PRSJUDICZD TY THE REMCVAL CF 
THE JURCR WITHOUT DECLARING A MISTRIAL. 


The removal of the juror for misconduct is a suddea 
dramatic event which cannot but have a startling impact upon 
the remaining members of the jury panel. In this case, the 
removal of the juror was directly associated with the G@efense. 
Juror No. 7 was observed talking to defense niineadest The 
very fact that this discussion resulted in a swift immediate 
decision by the Court to excuse the juror is most vivid tes- 
timony to the seriousness of the misconduct and the gravity 
with which the Court considered it. Certainly the remaining 
members of the jury panel must have considered it very impor- 
tant because of the prompt remedial action taken By the Court. 

It is also obvious that this was not a matter which 
passed unnoticed and without comment. The two jurors testi- 
fied that they discussed it with the other jurors end it was 
obviously a matter of some discussion between the remaining 
nine members of the panel. | 

The situation is that there was miscondupt involving 
a juror and that misconduct was attributed to a defense wit- 
ness. There is nothing to indicate that Defendant) had any 
part in the misconduct, or, in fact, even knew of at. Sut 
inevitably the remaining jurors would attribute the misconduct 


to the defease, and be influenced in their deliberations be- 


cause of it. The withdrawal of the juror took place follow- 


ing the noon recess and later that same afternoon, the jury 


=f = 


retired to deliterate. It strains credulity to 2elieve that 
the jury would aot be influenced, and influenced adversely 
to the Deteadant. 

Serense couasel promptly asked for a mistrial 
(PR. 96) and explained his reasons for so moving. 

“* = * the entire Jury Ppenel will have a 

question in their mind as to why Mr. Zellers 

is no longer on the Jury. To the extent the 

Jury Oanel knows why, whetber or not they 

know, they may feel some prejudice against 

the Tefendant.” 2. 37—-3C) 

Under all the circumstances, it is clear that the 
defense suffered a grievous prejudice when the Court denied 


Gefendant's motion for a mistrial. 


II. TES ORSJUDICS CF TES DEFENDANT WAS NOT 
CURSD 2Y THES CCURT'S INSTRUCTICH, 


4&lthough the Court instructed the jury that the 
removal cf Jrror No. 7 was to have no bearing on its decision 
and was not related to the case, it is inevitable that the 
jury would be affected by it and that they could not remove 
from their minds the conscious and unconscious impact caused 
by the sudden turn of events. 

It is noteworthy that the jury deliberated for near- 
ly five hours in a case in which the evidence eas sharply con- 
flicting and the question before the jury was whether the 
identification of the complaining witnesses was correct or 
whether defendant's alibi was proven. It was a matter of 
credibility and the long time which the jury deliberated is 
evidence of the difficulty they had with the case. The dif- 


ficulty was certain to have been aggravated by the removal 


of the juror. 
| 
Yacer these circumstaaces, the Court's cauticaary 
instruction, althcugh proper, was aot sufficient to overccre 


the prejucice. cnly a completely a2ew panel anc a rew trial 


| 
weuld cffer deZercaat a new slate anc a fair anc impartial 


jury paael te which he is entitled. 


CONCLUS ION 


In view of the foregcing, the decision pelow and 


appellant's conviction should be reversed. 
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